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TECHNICAL STANDARDS SETTING  
ORGANIZATIONS & COMPETITION: 

A CASE FOR DEFERENCE TO MARKETS 
 
By 

Raymond T. Nimmer 
Dean and Leonard H. Childs Professor of Law 

University of Houston Law Center 
 
 

INTRODUCTION 
 
 Many industries function under technological standards that shape 

the technology used, the products developed, and the focus of competition. 

But how should the organizations that set these standards interact with the 

markets they influence?  This WORKING PAPER lays out a simple premise – 

standards-setting organizations should not intervene when competing 

technologies are vying for dominance. The organizations should defer to 

the market and limit standardization to market-neutral terms. 

 While much has been written about the law and policy issues 

associated with standards-setting organizations (SSO); most of the law-

related literature concentrates on the interface between SSO activity and 

antitrust law,1 or the relationship between SSO rules and intellectual 

                                            
 1See, e.g., David J. Teece & Edward F. Sherry, Standards Setting and Antitrust, 
87 MINN. L. REV. 1913 (2003); Daniel J. Gifford, Developing Models for a Coherent 
Treatment of Standard-setting Issues under Patent, Copyright and Antitrust Laws, 43 
IDEA 331, 332 (2003); Thomas Piraino, The Antitrust Analysis of Network Joint 
Ventures, 47 HASTINGS L.J. 5 (1995); James J. Anton & Dennis A. Yao, Standard-Setting 
Consortia, Antitrust, and High-Technology Industries, 64 ANTITRUST L.J. 247, 248 
(1995). 
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property law.2  These issues are significant.  But they are, I suggest, merely 

symptomatic of a broader question. SSO standards are market-shaping 

forces.  Indeed, market-shaping is a central purpose of these organizations, 

although the organizations are likely to self-describe their goals more in 

terms of technology coordination.  Because of this market-shaping role, 

competing firms often engage in the SSO seeking a result that benefits 

them in the affected market.  When this occurs, there arises the broader 

question of what role an SSO should play where competing technologies 

exist in a market that has not yet selected a winner.  The antitrust and 

intellectual property issues are subsets of this question. 

 The appropriate role of SSOs in a competitive market, I submit, 

should be minimalist and explicitly facilitative of open competition, rather 

than seeking to preclude or resolve the competition before market forces 

clearly identify directions in which the subject matter is heading.  Where 

two (or more) technologies or products have viable market presence and 

are in competition, the proper place to resolve that competition lies in the 

marketplace, not on the technologist’s computer screen or the bureaucrat’s 

regulations.3  As we will see below, this deferential path can be 

                                            
 2See, e.g., Joseph Farrell, Standardization and Intellectual Property, 30 
JURIMETRICS J. 35 (1989); David J. Teece & Edward F. Sherry, Standards Setting and 
Antitrust, 87 MINN. L. REV. 1913 (2003); Nocos L. Tsilas, Toward Greater Clarity and 
Consistency in Patent Disclosure Policies in a Post-Rambus World, 17 HARV. J. L. & 
TECHN. 475 (2004). 
 
 3An exception may exist for cases where clear health and safety concerns are 
present, justifying actions that lead the marketplace toward the path that offers optimal 
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accomplished in numerous ways, including by not adopting applicable 

standards or by adopting standards that accommodate both (all) 

competing systems. 

The argument is a simple one.  It calls for deference to the 

commercial market with respect to standards not associated with safety or 

health issues.  Standardization imposed by an SSO in a competitive market 

should occur only based on true consensus, including among the 

competing firms.  Failing consensus, the extent of market disruption that 

predictably results from adopting a standard must always be considered in 

deciding whether or not to adopt the standard. Predictable market 

disruption or commercial advantage to a competitor over others should be 

a reason for rejecting a proposed standard or changing its terms to avoid 

that result. 

 
I. MODERN COMPETITION AND STANDARDS-
 SETTING 
 

Numerous reasons support standards-setting in commerce and the 

widespread existence and use of technological standards validates their 

importance.4  Many of the arguments focus on the market-manipulative 

                                                                                                                                  
safety consideration.  In this paper, however, we will exclude safety-related standards 
because the mix of considerations that they entail differs dramatically from that 
associated with standards in more ordinary product contexts. 
 
 4See Herbert Hovenkamp, Standards Ownership and Competition Policy, 48 
BOST. COLL. L. REV. 87 (2007); Joseph Farrell & Garth Saloner, Competition, 
Compatibility and Standards: The Economics of Horses, Penguins and Lemmings, in 
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role that standards-setting plays.  The arguments assume that this function 

will be performed in a manner oriented toward positive consumer impact.  

If that assumption is wrong, the support diminishes. 

The positive assumption includes the belief that SSO standards are 

developed from technologically (or safety) focused, competition-neutral 

analyses and that the results reflect a consensus.  Indeed, this set of 

assumptions provides a primary bulwark against use of antitrust law to 

tightly constrain the joint action among firms involved in standards-setting 

activity.5  And, in fact, the market-shaping by SSOs often does yield 

generally positive, results advantaging overall commerce.  

The SSO process displaces the market in choosing preferred 

technology.  In many circumstances, however, rather than being neutral, 

adopting a standard may advantage one competitor over another without 

allowing the market to judge the competing approaches.  It is thus 

reasonable for an SSO to ask who benefits from a proposed standard and 

whether conferring that competitive benefit is appropriate. Standards-

setting has become (perhaps always has been) a competition environment 

                                                                                                                                  
PRODUCT STANDARDIZATION AND COMPETITIVE STRATEGY 1 (H. Landis Gabel ed., 1987); 
Joseph Farrell, Standardization and Intellectual Property, 30 JURIMETRICS J. 35 (1989). 
 
 5Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492 (1988). 
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that impacts commercial markets, but that functions outside their 

influence.6  This poses an important social policy issue. 

But first it is useful to briefly consider some basics.   

What do we mean by referring to a technological standard? 

One definition of a “standard” is that: a “standard [is] any set of 

technical specifications which either does, or is intended to, provide a 

common design for a product or process.”7  This definition points to 

specifications of a product or process as a whole, but in practice most 

standards occupy a narrower field, typically referring to one characteristic 

and leaving the remainder non-standardized.8  In addition, the content of 

various standards varies widely.  For example, Breyer identified a 

difference between “performance” standards and “design” standards.9  

Performance standards which basically set targets for performance that 

might be achieved by any number of designs would not be included within 

the quoted definition, but are important in the standards-setting 

environment. 

                                            
 6See Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492 (1988). 
 
 7Herbert Hovenkamp et al., INTELLECTUAL PROPERTY AND ANTITRUST: AN 
ANALYSIS OF ANTITRUST PRINCIPLES APPLIED TO INTELLECTUAL PROPERTY LAW § 35.1a 
(2002 & Supp. 2006). 
 
 8See David J. Teece & Edward F. Sherry, Standards Setting and Antitrust, 87 
MINN. L. REV. 1913, 1914 (2003). 
 
 9Stephen Breyer, REGULATION AND ITS REFORM 97 (1982) (among many other 
things, distinguishing between “design” and “performance” standards, a distinction that 
focuses on the nature of the standard’s content). 
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Options thus exist to tailor standards to avoid unwarranted effects 

on competitors in an active market.  Regardless of the format, however, 

standards set out information about the configuration of a product or a 

service with the intent to provide common ground for players in the 

market.  In most cases, they set out this information with the expectation 

that most market players will conform to the standard because it is 

“correct.”  Standards-setting is not a passive activity, but rather a 

consciously proactive process that seeks to control their relevant market. 

Those who write about standards distinguish between two types – 

formal and non-formal.  Non-formal (or de facto) standards arise when the 

popularity of a product becomes sufficiently strong that firms that do not 

produce the basic product adopt some or all of its characteristics for their 

own advantage.10 The characteristics adopted may relate to ensuring 

compatibility between the company’s product and the dominant product, 

or they may be to wholly mimic the original, dominant product to take 

advantage of consumer acceptance of it.11   

“Formal standards” in contrast derive from decisions by 

governmental or private standards-setting organizations. In the private 
                                            
 10See Joseph Farrell & Garth Saloner, Competition, Compatibility and 
Standards: The Economics of Horses, Penguins and Lemmings, in PRODUCT 
STANDARDIZATION AND COMPETITIVE STRATEGY 1 (H. Landis Gabel ed., 1987); Joseph 
Farrell, Standardization and Intellectual Property, 30 JURIMETRICS J. 35 (1989).    
 
 11Apple Computer, Inc. v. Franklin Computer Corp., 714 F.2d 1240, 219 U.S.P.Q. 
(BNA) 113, 70 A.L.R. Fed. 153 (3d Cir. 1983); Apple Computer, Inc. v. Formula Intern. 
Inc., 725 F.2d 521, 221 U.S.P.Q. (BNA) 762 (9th Cir. 1984). 
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context, decisions about whether to promulgate a standard and about its 

content are typically reached through discussions among participants from 

various interested or participating organizations and firms. There are 

hundreds of such organizations. The scope, substantive focus and 

procedural standards vary widely.12  

This WORKING PAPER focuses on formal standards that do not deal 

with health or safety issues.  Within that realm, one view is that the 

primary function of standards is to provide firms and consumers with 

information.13  The more accurate view is that SSOs do provide 

information, but also often treat their activity as setting out the proper 

technology solutions for the subject matter they address.  

One author describes the informational function in the following 

terms: 

Standards describe sets of product characteristics and are used 
to communicate information about products and guide or 
control the production of products. Because they identify 
product characteristics, standards may identify or embody the 
technologies that produce these characteristics. Standards 
may be simple, like those in the electric plug or complex like 
those in a computer interface. The most important aspect[s] of 
a standard [are] the purpose and effects of its use, which is to 
facilitate the interaction of sellers and buyers or users and 
providers and the interfacing of one product with another. A 

                                            
 12See Mark A. Lemley, Intellectual Property Rights and Standard-Setting 
Organizations, 90 CAL. L. REV. 1889 (2002). 
 
 13See Richard J. Urowsky, Market Definition and Standards, in ALI-ABA, 
ANTITRUST/INTELLECTUAL PROPERTY CLAIMS IN HIGH TECHNOLOGY MARKETS 19 (1995) 
(“Standards are agreed upon specifications for the production of functionally compatible 
goods and services”; but not all standards are “agreed to”, some are mandated). 
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good part of the facilitation of buyer/seller interaction is 
related to the provision of information, but that is only part of 
what standards do. Standards affect the way products are 
designed. They control the ways that products interface with 
each other.14 
 

The information referred to here comprises information about a 

characteristic of a product or service. It enables a determination of what 

steps can be taken to assure similarity and interoperability in reference to 

other products also adhering to the standard, and guidance on how to use 

the standard product in other contexts. 

 Hovenkamp describes the benefits of SSOs in the following terms: 
 
The most likely economic effect of private standard setting is 
increased social value. By promulgating standards, producers 
can increase both horizontal and vertical compatibility. By 
‘horizontal’ compatibility, I refer to compatibility as between 
competing goods that are subject to a standard. For example, a 
user can substitute one brand of compact disc, computer 
monitor, or shotgun shell for another in the same computer or 
shotgun. By ‘vertical’ compatibility, I refer to the ability of 
goods to use the same inputs. For example, all Windows 
computers run the same software, and all automobiles burn 
the same gasoline. Standards also can reduce consumer search 
costs, increase consumer confidence, significantly reduce the 
costs of input suppliers, make networking possible or at least 
much more efficient, or facilitate the achievement of scale 
economies.15  

                                            
 14Daniel J. Gifford, Developing Models for a Coherent Treatment of Standard-
setting Issues under Patent, Copyright and Antitrust Laws, 43 IDEA 331, 332 (2003) 
(“Underlying all of these circumstances is a core factor: standards are tools for 
communicating information desired by consumers and other users. Certifications that 
products comply with safety standards, performance standards, or interoperability 
standards are efficient means for communicating the desired information.”). 
 
 15Herbert Hovenkamp, Standards Ownership and Competition Policy, 48 BOST. 
COLL. L. REV. 87 (2007).  See also Jack E. Brown, Technology Joint Ventures to Set 
Standards or Define Interfaces, 61 ANTITRUST L.J. 921, 932 (1993) (“there is increasing 
awareness of a heightened need for joint ventures to develop new products in the most 
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Of course, the effects of all standards-setting activity are not always 

beneficial. 

 The content of standards-setting is characterized by diversity.  There 

are numerous ways to categorize standards; the literature does not adopt a 

single framework.16  But one way of distinguishing among different types of 

formal standards provides a framework to how different approaches to a 

standard may affect competitive markets.  This framework focuses on the 

extent to which formal standards are permissive or mandatory.  The 

following three categories give some indication of the variation involved: 

• “Mandatory” standards:  These standards are associated 
with governmental standards-setting17 or with standard 
supported by legal rights under trademark or certification 
marks.18  They are mandatory in that a legal sanction may 
be imposed for use of a name or for participation in an area 
of commerce without complying with the standard.  These 
standards have potentially the greatest impact on 
competition in an active market since they mandate 
compliance. 

                                                                                                                                  
effective manner by drawing on the different skills and areas of competence possessed by 
different companies. . . . Cooperation-particularly with respect to interface standards and 
similar issues-may represent the logical way to further research and development 
objectives in this area.”). 
 
 16See, e.g., David J. Teece & Edward F. Sherry, Standards Setting and Antitrust, 
87 MINN. L. REV. 1913 (2003) (discussion of approach to classifying standards); Stephen 
Breyer, REGULATION AND ITS REFORM 97 (1982) (among many other things, 
distinguishing between “design” and “performance” standards, a distinction that focuses 
on the nature of the standard’s content). 
 
 17See David J. Teece & Edward F. Sherry, Standards Setting and Antitrust, 87 
MINN. L. REV. 1913, 1915 (2003) (distinguishing between “voluntary” standards and 
governmental regulations). 
 
 18See Idaho Potato Commission v. M & M Produce Famr & Sales, 335 F.3d 130 
(2d Cir. 2003). 
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• “Quasi-mandatory” standards:  These standards lack the 
support of legal sanctions, but are quasi mandatory 
because of their ubiquitous adoption in a market segment 
or because of the prestige and influence of the standard-
setting group that promulgates them. In effect, they are 
mandatory because, to effectively compete in a given 
market, the standard must be complied with.  

 
• “Permissive” standards: A standard is permissive if 

compliance with it is not decisive of being able to compete 
in a particular market.  This could be because numerous 
products, services or technologies are successfully 
competing in that market and the standard explicitly 
addresses characteristics of only one of them, because there 
are competing standards or standards-setting groups 
applicable to a product, or because the standard as 
formulated encompasses and includes all of the major 
competing technologies without giving substantial 
advantage to any (e.g., a performance standard that sets 
goals that can be met under all of the competitive 
approaches). 

 
These categories do not describe immutable typologies, but suggest the 

range of impact a standard might have. An organization that desires to 

avoid unwarranted or premature favoritism in a market will either avoid 

adopting a standard or couch the standard in the form of a permissive 

standard. 

 How any particular standard fits among the categories is determined 

by the scope of the standard, its substantive mandate, and what is the 

relevant market.  On the latter point, one might conceive of the market in 

terms of antitrust theory.  But that would shift the discussion too closely to 

antitrust law and policy.  Certainly, an anticompetitive impact on an 

antitrust market is a problem.  The broader point, however, is not that 
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certain conduct should be barred by antitrust law, but that in the 

standards-setting world, a discriminatory impact on competitors in an 

active market should counsel caution and taking steps preserving 

competition. 

The competitive impact of a standard varies depending on the scope 

of the standard and the environment in which it is set.  Consider the 

following: 

Illustration 1:  The market for Video Home Recorders 
(VHR) is dominated by three different products, using 
different technology: VHS, Betamax, and 3XXX. Each has a 
significant market share.  An influential SSO promulgates a 
standard providing that for the interface between “a VHR and 
a television set, the standard uses “YY” interface.” YY is 
Betamax technology. It is regarded as most efficient by 
technologists. 

 
I think that this is an improper result, even if it does not create antitrust 

liability.  This is not a mandatory standard since there is no legal sanction, 

but it is a quasi-mandatory standard likely to have significant impact on 

the ability to compete in the VHR market. As such, it forecloses at least this 

aspect of the VCR and the 3XXX technology even though the market might 

ultimately have preferred the VHS option.   

One can argue that a decision grounded in technological merit is 

appropriate; indeed, much of the work of SSOs focuses on technological 

merit and procedural fairness in a setting where multiple interests are 
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represented.  But it is not appropriate that advocacy in this forum resolves 

the market issue.   

An economics scholar might argue that the “YY” standard will not 

achieve widespread adoption unless the market judges it superior, but this 

assumes away the complexity of the context, the benefits of SSO 

endorsement, and the short term benefits that the advantaged group 

receives.  The issue is whether the short-term impact and the endorsement 

should be created to begin with where no prior market result has emerged. 

The question is: should the SSO promulgate a standard in the midst of 

active and ongoing competition that is likely to be substantially affected by 

the standard?  The answer is “no”. 

To understand the alternatives, consider the following illustration: 

Illustration 2:  Assume the market for Video Home 
Recorders (VHR) is dominated by three different products, 
using different technology: VHS, Betamax, and 3XXX.  An 
influential SSO promulgates a standard providing that, for the 
interface between “a Betamax VHR and a television set, the 
appropriate standard uses “YY” interface.” YY is the dominant 
Betamax-compliant technology. 

 
This standard setting is appropriate.  For the VHR market, the standard is 

permissive.  It does not purport to control all VHR products, but focuses on 

a subgroup (a single product) and articulates guidance for products that 

can achieve a television-VHR interface for this type of product.  Whether 

that product ultimately dominates (or survives) in the VHR market is not 

affected by this standard because of its narrow scope.  If competition exists 
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for the product interface itself, we might argue for a different result as to 

that competition, but Illustration 2 assumes that YY technology is 

dominant in that particular sphere.  Standing alone, this narrow 

formulation provides substantial guidance without resolving a market 

issue.  On the other hand, this type of formulation leaves the marketplace 

without a unified focus for all products, creating a potential cost.  But the 

cost is justified by the goal of allowing markets to control and the social or 

economic benefit that this produces. 

 Standards mutate as market conditions change. For example, in 

Illustration 2, if Betamax became the dominant technology in the VHR 

market, the “YY” standard would be a quasi-mandatory standard, 

compliance with which would be essential to competing in that space.  

Migration also occurs when governmental entities adopt the standard.  

Consider the following. 

Illustration 3:  Major credit card institutions formed the 
Payment Card Industry (PCI) Security Standards Council to 
develop data security standards for credit and debit card 
systems.  The Council promulgated PCI data security 
standards.19  They were adopted by the major card companies.  
PCI standards apply to merchants who process, store or 
transmit cardholder purchase data made with cards from 
American Express, Diners Club International, Discover, 
MasterCard International, and Visa International. The 

                                            
 19See PCI Standards “Payment Card Industry (PCI) Data Security Standard 
Version 1.1 Release: September, 2006.PCI Standards Council “Payment Card Industry 
(PCI) Data Security Standard Summary of Changes” 
(https://www.pcisecuritystandards.org/pdfs/pci_summary_of_pci_dss_changes_v1-
1.pdf as of 2/07).  See also Reece Hirsh, Merchants Can No Longer Ignore the PCI Data 
Security Standard, 5 ANALYSIS & PERSPECTIVE 1408 (2006). 
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standards are incorporated in the contracts with merchants. 
Fines and penalties apply for non-compliance.  Subsequently, 
in one state, compliance with some of the standards was 
mandated by statute,20 and in a separate FTC proceeding, a 
consent order was entered citing the defendant company’s 
failure to comply with the PCI standards as a basis for the FTC 
action.21 

 
Perhaps, prior to adoption by the major card companies, the PCI standards 

might have been permissive in effect, although then the companies’ 

involvement in establishing them makes that questionable.  Once adopted 

by market participants, the standards became quasi-mandatory.  They then 

migrated, in part, to mandatory in one state and to a significant, perhaps 

mandatory rule as viewed by the FTC.  Today it would be difficult (if not 

impossible) to compete in the data security market to which the PCI 

standards apply without meeting these standards or launching a successful 

campaign to have the PCI standards altered.  The standards control the 

market. 

“Permissive”, “quasi-mandatory” and “mandatory” standards affect 

markets in different ways.  All standards tend to focus technology and 

product design on the standardized features. This shifts competition. 

Permissive standards have less competitive effect than mandatory or quasi-

                                            
 20MINN. STAT. § 325E.64 (2007).  See discussion in Raymond T. Nimmer & Holly 
K. Towle, THE LAW OF ELECTRONIC COMMERCIAL TRANSACTIONS ¶¶  16.06, 16.08[3][d] 
(2006). 
 
 21See BJ’s Wholesale Club, Inc., FTC Docket No. C-4148 (Sept. 2005).  See 
discussion in Raymond T. Nimmer & Holly K. Towle, THE LAW OF ELECTRONIC 
COMMERCIAL TRANSACTIONS ¶ 16.06 (2006). 
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mandatory standards, however.  Likewise, standards focused on narrow 

characteristics consistent with all existing, competitive approaches have 

less competitive effect than standards that govern significant portions of a 

product and that set out conditions that advantage only one of the 

competing products.  When adopted in a context where market preferences 

have already selected one approach, a standard that adopts or merely 

clarifies that approach has little transformative impact on competition.22 

Mandatory or quasi-mandatory standards have important 

competition impact if they affect a market in which competition is ongoing 

and standardized on a characteristic associated with one competitor.   The 

impact circumvents decisions in a competitive market and comes from 

decisions by an organization not connected to the market.  The market 

result of the standard is not previously tested and successful in the market.  

In contrast, a permissive standard does not have a market-foreclosing 

impact.  As a general matter, permissive standards (either narrowed to 

affect only one competitor, or comprehensively covering all without 

disadvantaging any) should be preferred in competitive markets. 

 Standards that try to alter existing markets will create unwarranted 

market disruption or will be ignored.  An illustration of the latter result 

occurred in reference to digital signature laws.  During the 1980s and 

1990s, there was concern about the legal efficacy of digital files and 
                                            
 22David J. Teece & Edward F. Sherry, Standards Setting and Antitrust, 87 MINN. 
L. REV. 1913, 1915 (2003). 
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electronic signatures in reference to legal requirements of writings and 

signatures.  Two approaches developed.  One was technology neutral and 

set out minimal conditions for making electronics equivalent to writings.  

This approach was adopted in numerous states in the U.S., by the U.S. 

government, and in various other countries, including in Europe through a 

European Union Directive.23  The second approach, so-called “digital 

signature” laws, accorded special advantages in law for signatures or 

records using a specific type of encryption coupled with a certification 

process.24  The designated form of encryption (public key encryption) was 

highly regarded technologically. 

 The digital signature laws are “mandatory” in that, to achieve the 

designated benefits in law, parties must use the designated technology.  In 

practice, however, the market ignored the standard.   The Utah statute, 

which was the first U.S. adoption of this approach, was repealed because of 

non-use.  An EU study of the effect of its directive dealing with this 

approach commented:25 

[The] Study focused … on the use of advanced or qualified 
electronic signatures and found a very slow take up …. There is 
no simple answer to why the market for electronic signatures 
has not developed faster … One frequently highlighted 

                                            
 23See discussion in Raymond T. Nimmer & Holly K. Towle, THE LAW OF 
ELECTRONIC COMMERCIAL TRANSACTIONS (2006). 
 
 24Id. 
 
 25Commission of the European Communities, Brussels, 15.3.2006 COM (2006) 
120, at § 3.1 “Report on the operation of Directive 1999/93/EC on a Community 
framework for electronic signatures.” 
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problem … is the complexity of the PKI technology. The often 
stressed advantage of PKI is that this technology uses the 
system of the “trusted third party” which allows parties that 
have never met to trust each other on the internet. In many of 
the current applications there seems, however, to be little 
interest from the service providers, essentially for liability 
reasons, to allow their customers to use their authentication 
device for other services. This is probably why the use of 
different one-time passwords … is still dominating the market 
and there is little indication of this changing in the near future.  

 
So, standards do not always trump markets. 
 
 
II. ANTITRUST, INTELLECTUAL PROPERTY AND 
 STANDARDS 
 
 Most case law and legal literature on standards-setting organizations 

focuses on one of two issues – antitrust risks and how intellectual property 

rights affect promulgation of standards.  The case law documents the stress 

between the image of an SSO as a technologically-focused, consensus entity 

and the reality that SSOs are a competitive battlefield.  The doctrines 

address what type of competitive conduct is (or should be) permitted in the 

SSO context.   

 
A. Standards-setting and Exclusionary Conduct 

  
A typical SSO comprises numerous entities.  Indeed, the broader its 

representation, the more market-appropriate it will be.  The standards it 

promulgates are joint action, agreed to by whatever majority is required by 

the SSO’s standards.  Joint action that affects markets is a type of behavior 

to which antitrust law has typically been highly sensitive since the risk of 
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anti-competitive collusion is clear.  This is especially true when the 

participants are horizontal competitors in a market.   

 A leading antitrust scholar made the following comment about the 

interaction between antitrust law and standards-setting: 

Antitrust’s purpose is to protect competition while giving firms 
reasonable freedom to innovate, develop, produce, and 
distribute their products. Although standard setting can 
enable firms to improve along all of these avenues of business 
progress, it also can facilitate both of antitrust’s twin evils: 
collusion and exclusion. 
… 
Collusion is possible when standards are created or enforced 
by competing producers. Exclusion is possible when standards 
are used to keep some producers out of the market.26 

 
Many SSOs involve firms engaged in horizontal competition – that 

is, competing in the same market for similar products.  The ideal model is 

that these participants come to the standards-setting seeking a 

technologically efficient, consensus.  The reality is different.  Firms and 

their representatives often bring their competition into the SSO where the 

standard will have an impact on competition.  They will often fight for the 

best position for their company. We can see an illustration of the type of 

conduct from Illustration 4. 

                                            
 26Herbert Hovenkamp, Standards Ownership and Competition Policy, 48 BOST. 
COLL. L. REV. 87, 88 (2007).  See also In the Matter of Rambus, Inc., 2006-2 Trade 
Cases P 75364, 2006 WL 2330117 (F.T.C. 2006) (“Typically, the procompetitive benefits 
of standard setting outweigh the loss of market competition. For this reason, antitrust 
enforcement has shown a high degree of acceptance of, and tolerance for, standard-
setting activities. But when a firm engages in exclusionary conduct that subverts the 
standard-setting process and leads to the acquisition of monopoly power, the 
procompetitive benefits of standard setting cannot be fully realized.”). 
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Illustration 4:  There are eleven competing firms involved in 
a market for a product.  All are members of an SSO that plans 
to promulgate a standard regarding the product. The SSO 
promulgates as a standard a characteristic that advantages ten 
of the competitors, but seriously disadvantages Company 11.  
The ten companies strongly supported the standard.  The 
resulting standard effectively eliminates Company 11 as a 
viable competitor. 

 
A full antitrust analysis of this illustration would require inquiry about the 

structure of the market, the market share of the companies, and the extent 

to which the standard imposes a barrier for continued participation or 

reentry on the excluded company.  But facially the illustration raises 

questions about joint action by ten competitors to exclude Company 11 

from the market, and also to exclude other firms from using the product 

characteristic that Company 11 relied on.   

Hovenkamp makes the following observation about the potential 

exclusionary impact of standards-setting: 

Some, but certainly not all, standards are capable of conferring 
significant market power. In certain cases, an ‘insider’ with 
respect to some standard has a significant market advantage 
over outsiders, and thus may be in a position to set a price 
substantially above costs. This can happen if duplication of the 
standard is costly and compliance with it is essential for 
market success. .… Some [standards] are easily complied with, 
widely shared among a large group of firms, or unnecessary 
for successful competition in the market. Such standards are 
completely consistent with robust competition. Others are 
tightly controlled, however, and effective access may be 
restricted to a small number of firms.27 

 

                                            
 27Hovenkamp, supra note 26, at 89. 
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From an antitrust perspective, joint exclusionary conduct is suspect, but 

whether that conduct violates antitrust law requires an analysis of the 

market.  For purposes of antitrust law, actionable exclusionary conduct can 

be described as “conduct other than competition on the merits – or other 

than restraints reasonably ‘necessary’ to competition on the merits – that 

reasonably appear[s] capable of making a significant contribution to 

creating or maintaining monopoly power.”28 If a company “has been 

attempting to exclude rivals on some basis other than efficiency,” it is 

engaging in exclusionary conduct.29   

While some standards control markets, others do not.  The variation 

is caused in part by the terms of the standard (e.g., what is controlled by 

the standard and over what scope of application) and in part by the 

influence the SSO has in the market.  Many standards are not actionably 

exclusionary because they deal with neutral or minor features of a product, 

because they are the result of true consensus, or otherwise because they do 

not seriously disadvantage any competitor. But where the purpose or effect 

of the standard is to exclude an otherwise competitive product, antitrust 

issues are present.  An SSO presented with a proposal that would have such 

exclusionary impact should reject it. 

                                            
 28III Phillip E. Areeda & Herbert Hovenkamp, ANTITRUST LAW ¶ 651f, at 83-84 
(2d ed. 2002).  
 
 29Aspen Skiing Co. v. Aspen Highlands Skiing Corp., 472 U.S. 585, 605 (1985). 
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 Because standards-setting can yield positive benefits, antitrust issues 

should be reviewed under a rule of reason analysis.30  This requires 

considering the benefits and harms produced in actual context.     

Antitrust law protects competition, not competitors.  But, if we step 

outside the antitrust liability matrix, we can ask whether the SSO should 

as a matter of policy take steps that exclude a current competitor from the 

market?  As seen earlier, there are alternatives to this approach.  There are 

various ways in which a standard’s content or scope can be formulated to 

avoid exclusion and, failing those options, it would be proper simply to not 

set out a standard in order to avoid the exclusionary impact.   

 If an SSO influences markets, firms that compete in those markets 

will bring their competitive struggle to the SSO context when it debates 

standards important to those firms. The SSO is simply another forum for 

competition.  In the SSO, however, competition is characterized by limited 

joint action; it is apart from the actual market.  While there are relatively 

few reported cases, law places constraints on what competitive conduct is 

                                            
 30One can distinguish here between the liability risk for participants in the SSO 
and the liability risk for the SSO itself.  As to the latter, in the United States, two federal 
statutes emphasize the rule of reason standard. See National Cooperative Research Act of 
1984, 15 U.S.C. §§ 4301-4306 (1988); Standards Development Organization 
Advancement Act of 2004, amending 15 U.S.C.A. §§ 4301-05 (2004). In the latter Act, 
congressional findings stated the rationale for using a rule of reason type analysis in 
return for various filing requirements: “[p]rivate developers of the technical standards 
that are used as Government standards are ... vulnerable to being named as 
codefendants in lawsuits even though the likelihood of their being held liable is remote 
in most cases, and they generally have limited resources to defend themselves in such 
lawsuits.”  Id. § 4301. 
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appropriate to avoid collusion and anticompetitive exclusionary conduct.  

SSO policy should recognize its own policy restrictions. 

 What conduct is proscribed under antitrust law in an SSO?   

Many of the reported cases involve price-fixing cloaked in a facade of 

standards-setting.31  Beyond that, the case of Allied Tube & Conduit Corp. 

v. Indian Head, Inc.32 indicates competitive restraints not present 

elsewhere.    

 In Allied Tool, the Supreme Court affirmed a jury verdict against a 

producer of steel tubing used as conduit for electrical wires for an antitrust 

conspiracy to prevent certification of polyvinyl chloride electrical conduit 

by an SSO (National Fire Protection Association) in the Association’s 

National Electric Code (NEC) and to retain the pre-existing code 

requirement of steel conduit.  The Association was a private organization 

with more than 31,000 members representing industry, labor, academia, 

insurers, organized medicine, firefighters, and government.  The product 

standards were created through “consensus standard making,” essentially a 

vote of membership at a meeting that, in this SSO, required a majority vote 

to approve a standard.  NEC standards were influential, typically being 

adopted into law in many states.  These were at least quasi-mandatory 

standards, but often morphed into mandatory standards. 

                                            
 31See Herbert Hovenkamp, Standards Ownership and Competition Policy, 48 
BOST. COLL. L. REV. 87 (2007). 
 
 32Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 492 (1988). 
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 The plaintiff in Allied Tube had proposed that the Association certify 

polyvinyl conduits.  Obvious competitive goals underlay that proposal since 

the prior versions of the code certified only steel conduits.  The competitive 

issue for the defendant was that, if polyvinyl conduit was not certified, the 

defendant’s steel conduits (and those of other manufacturers) would not 

face competition from this source in states where compliance with the 

Code was mandatory and would compete with polyvinyl at an advantage in 

other states because of the imprimatur of being certified by the 

Association.   

 What did the defendant do?   

 It and its representatives probably argued before the meeting that 

polyvinyl conduit was inferior and created greater risk.  In fact, the jury 

found that the defendant believed this to be true.  But the defendant went 

further.  It met with other companies interested in preserving the steel 

conduit advantage and packed the membership vote against the plastic 

proposal.  The Supreme Court described the result as follows: 

[The] steel interests recruited 230 persons to join the 
Association and to attend the annual meeting to vote against 
the proposal. …  Petitioner and the other steel interests also 
paid over $100,000 for the membership, registration, and 
attendance expenses of these voters.   At the annual meeting, 
the steel group voters were instructed where to sit and how 
and when to vote by group leaders who used walkie-talkies 
and hand signals to facilitate communication.  Few of the steel 
group voters had any of the technical documentation 
necessary to follow the meeting.   None of them spoke at the 
meeting…  Nonetheless, with their solid vote in opposition, the 
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proposal was rejected and returned to committee by a vote of 
394 to 390.   Respondent appealed … to the Association's 
Board of Directors, but the Board denied the appeal on the 
ground that … the Association's rules … had not been 
violated.33  

 

Notice the last sentence – the defendant’s conduct did not violate the 

Association’s rules.  

 The jury found an antitrust violation and the Supreme Court 

affirmed.  The primary issue was whether the defendant’s conduct was 

protected by the Noerr-Pennington doctrine which exempts from antitrust 

scrutiny conduct that involves petitioning governmental entities.  The 

Court held that the lobbying was not immunized because the Association 

was a private entity.  The Court’s comments about substantive antitrust 

standards are more relevant for our purposes: 

The validity of conduct within [a private standards-setting] 
process has long been defined and circumscribed by the 
antitrust laws … Indeed, because private standard-setting … is 
permitted at all under the antitrust laws only on the 
understanding that it will be conducted in a nonpartisan 
manner … the standards of conduct in this context are, at least 
in some respects, more rigorous than the standards of conduct 
prevailing in the partisan political arena. … And petitioner did 
not confine itself to efforts to persuade an independent 
decisionmaker; rather, it organized and orchestrated the 
actual exercise of the Association’s decisionmaking authority 
in setting a standard.  Nor can the setting of the Association's 
Code be characterized as merely an exercise of the power of 
persuasion, for it in part involves the exercise of market 
power.  The Association’s members … include consumers, 
distributors, and manufacturers of electrical conduit, and any 
agreement to exclude polyvinyl chloride conduit from the 

                                            
 33Id. at 497-498. 
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Code is in part an implicit agreement not to trade in that type 
of electrical conduit.    

 
The vice of the defendant’s conduct was not that it favored a particular 

technology, but that it sought to influence the decision-making process of 

the SSO in a manner that tracked its own commercial interests and that the 

court viewed as beyond the pale.   

 But, the defendant did not violate the Association’s rules.  It did no 

more than what the Association permitted it to do – recruit new members 

and encourage supporters to attend the voting meeting and to vote.  The 

Court’s reaction underscores that SSOs have an obligation to ensure that 

they do not cross into resolving competition struggles in the guise of 

neutral technology decision-making: 

The antitrust validity of [defendant’s] efforts is not 
established, without more, by petitioner's literal compliance 
with the rules of the Association, for the hope of 
procompetitive benefits depends upon the existence of 
safeguards sufficient to prevent the standard-setting process 
from being biased by members with economic interests in 
restraining competition.  An association cannot validate the 
anticompetitive activities of its members simply by adopting 
rules that fail to provide such safeguards.  

 
The SSO has an obligation to adopt rules that firm up the difference 

between a neutral and consensus standards-setting process on the one 

hand, and a forum for inter-firm competition on the other.  
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 Hovenkamp argues that antitrust law should provide only light 

regulation of SSO conduct.34 I agree and also believe that antitrust law is a 

blunt instrument for any kind of competition policy and that it should be 

sparingly applied.  But the belief that antitrust law should not tightly 

control does not indicate that conduct that distorts competitive markets 

through a collective action forum should not be constrained.  It can be 

constrained by SSO policies, the membership agreement, estoppel, good 

faith or other restraints on joint undertakings. 

 
 B. Intellectual Property Rights 
 
 A second context in which antitrust law affects SSO-related 

competitive conduct involves the interaction between standards and 

intellectual property rights.35  Many standards are covered by patent rights.  

Promulgating a standard “controlled” by a patent creates an advantage for 

that patent owner.  The size of the benefit depends on the terms of the 

standard.36 

                                            
 34Herbert Hovenkamp, Standards Ownership and Competition Policy, 48 BOST. 
COLL. L. REV. 87 (2007). 
 
 35See generally Mark A. Lemley, Intellectual Property Rights and Standard-
Setting Organizations, 90 CAL. L. REV. 1889 (2002); Daniel J. Gifford, Developing 
Models for a Coherent Treatment of Standard-setting Issues under Patent, Copyright 
and Antitrust Laws, 43 IDEA 331, 332 (2003); Matthew N. Kriegel, Note, Would you go 
to work if you weren’t paid? The Problem of Incentives for Participants in Standards 
Development Organizations, 84 WASH. U. L. REV. 211 (2006).   
 
 36One theoretical risk is that a rights owner allows the standard to develop and 
then asserts it property rights holding out for super-competitive royalty fees from users 
of the standard.  This leads to a potential market risk that some describe as a “hold up”: 
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 Many SSO participants assume that intellectual property is 

inconsistent with standards available for use by all and that the existence 

of an intellectual property right increases the social cost of the technology, 

making it ordinarily less desirable as a standard.  But let’s look at this from 

the standpoint of a firm that holds potentially relevant intellectual property 

rights.  That firm may benefit from a standard adopted that includes 

technology covered by its patent.  What conduct should be permitted 

toward the goal of obtaining a standard governed by its property rights? 

 SSOs have different answers to this question.37   

Some take no position.  Some refuse to promulgate a standard to 

which an IP right applies.  Others, probably the majority, require a 

participant in the process who holds a relevant intellectual property right 

to disclose that fact.  Still others require both disclosure and a commitment 

to license the rights to users of the standard, either on a no-royalty basis or 

under terms of a reasonable and non-discriminatory royalty.  Each 

approach differently impacts the incentives of a rights owner and the 

market impact of a rights-covered standard.38   

                                                                                                                                  
the standard having become widely adopted, the patent owner then imposes substantial 
royalty demands on users who have no commercial option but to continue using the 
technology. 
 
 37See Mark A. Lemley, Intellectual Property Rights and Standard-Setting 
Organizations, 90 CAL. L. REV. 1889 (2002). 
 
 38See Matthew N. Kriegel, Note, Would you go to work if you weren’t paid? The 
Problem of Incentives for Participants in Standards Development Organizations, 84 
WASH. U. L. REV. 211 (2006). 
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But what if a rights owner encourages promulgation of the standard 

covered by its property rights?  Some may regard this as a manipulation in 

order to “capture” the standard, but that jumps to a conclusion that the 

behavior is inappropriate.  As one author commented:   

The pejorative use of the term ‘manipulation,’ to some extent 
begs the question. It assumes what needs to be shown: 
namely, that the rationale behind the patent holder’s conduct 
constitutes an improper effort to ‘capture’ the standard. The 
discussion above of the reasons why different firms might 
prefer different alternative standards – whether because of 
divergent technical beliefs, differences in comparative 
advantage, or intellectual property issues – suggests that 
distinguishing between intentional ‘manipulation’ and less 
sinister motives may be difficult.39 

   
Indeed, the initial question is whether the conduct is wrongful, or merely 

an ordinary commercial firm seeking an ordinary commercial advantage.   

The next question is, if wrongful, under what body of law and by who 

is a remedy to be enforced.  If the agreements creating the SSO contain 

disclosure or other duties that were not met, a remedy under contract law 

might apply among the parties to the agreement.  There may also be claims 

grounded in estoppel or misrepresentation, depending on what 

representations the actor made during the process.   

Does antitrust law have a role?  

                                            
 39David J. Teece & Edward F. Sherry, Standards Setting and Antitrust, 87 MINN. 
L. REV. 1913, 1943 (2003). 
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  In In re Rambus,40 the FTC held that Rambus engaged in 

exclusionary conduct in violation of Section 2 of the Sherman Act 

(monopolization) when it failed to disclose patent protections related to 

technology that was being adopted as part of the standards set by a joint 

standards setting group and failed to offer the technology on a reasonable 

basis to others.  The Commission commented: 

Standard setting . . . can be highly beneficial to consumers. . . . 
But standard setting also poses risks of harm to competition. 
By its very nature, standard setting displaces the competitive 
process through which the purchasing decisions of customers 
determine which interoperable combinations of technologies 
and products will survive. Typically, the procompetitive 
benefits of standard setting outweigh the loss of market 
competition. For this reason, antitrust enforcement has shown 
a high degree of acceptance of, and tolerance for, standard-
setting activities. But when a firm engages in exclusionary 
conduct that subverts the standard-setting process and leads 
to the acquisition of monopoly power, the pro-competitive 
benefits of standard setting cannot be fully realized.  

 
So what conduct was exclusionary in Rambus?   
 

                                            
 40In the Matter of Rambus, Inc., 2 Trade Cases P 75364, 2006 WL 2330117 
(F.T.C. 2006) (opinion on liability); 2007 WL 431524 (F.T.C. 2007) (opinion on remedy; 
imposing reasonably royalty license obligation on products complying with the standard 
that was affected by Rambus’ conduct, but not on other related standards).  The tortured 
history of the Rambus litigation is set out in the FTC opinion. Suffice it to say for our 
purposes, the Administrative Law Judge had concluded that there was no violation of 
antitrust because of (among other things) a lack of proven connection between the 
conduct and the attaining of monopoly position. There were also numerous District 
Court proceedings involving Rambus. 
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The wrong-doing consisted of deception41 by being involved in the 

standards-setting but not revealing to the other participants that Rambus 

held patents and patent applications on technology that covered the 

proposed standard.  JEDEC, the standards-setting group, did not have a 

policy forbidding standards covered by patents, but at least according to 

the FTC it did have a “policy and practice” that required good faith 

disclosure of patents that might be enforced against persons using the 

standard.42  The FTC listed the following conduct as contributing to the 

exclusionary conduct: 

• Rambus disregarded JEDEC’s policy and practice.  
 
• Rambus refused to disclose its patents and applications.  
 
• Rambus misled members to believe that it was not seeking 

patents that cover the standards under consideration.  
 
• Rambus gained information about the pending standard 

and amended its patent applications to cover the standard.  
 

                                            
 41In the FTC for “conduct to be found deceptive, there must have been a 
“misrepresentation, omission or practice” that was “material” in that it was likely to 
mislead “others acting reasonably under the circumstances” and thereby likely to affect 
their “conduct or decision[s].” Thus, in order to determine whether conduct (including a 
course of conduct) is deceptive, we must consider “the circumstances” in which the 
alleged “misrepresentation, omission or practice” occurred.” Rambus, supra, citing 
Federal Trade Commission, Policy Statement on Deception (1983), reprinted in 4 Trade 
REG. REP. (CCH) ¶  13,205 at 20, 911-12. 
 
 42The Court of Appeals, however, in an earlier proceeding, had concluded that the 
SSO had a “staggering lack of defining details” in its patent policy and failed to define 
clearly "what, when, how, and to whom the members must disclose [patent 
information]."  Rambus, Inc. v. Infineon Techs. AG, 318 F.3d 1081 (Fed. Cir. 2003), cert. 
denied, 124 S. Ct. 227 (2003).  This court did conclude that evidence supported that 
practice in the SSO did give rise to a disclosure duty. 
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• Rambus revealed its patents only through lawsuits after the 
standards were adopted and the market was locked in.  

 
Besides benefiting Rambus, this course of conduct was seen as 

threatening the SSO process.  The benefits of standards-setting lie in the 

efficiencies that can be created by consensus-supported standards.  But the 

FTC commented: 

Even under the best of circumstances, however, the standard-
setting process has a unique potential to skew the competitive 
process by aligning supply and demand in a prescribed 
direction. The risk of competitive harm is heightened in the 
face of exclusionary conduct that does not constitute 
competition on the basis of efficiency and that interferes with 
the cooperative nature of the standard-setting process. 
Exclusionary conduct such as deception may distort the 
selection of technologies and evade protections designed by 
SSOs to constrain the exercise of monopoly power, with 
substantial and lasting harm to competition. Additionally … 
there are [few] ‘quick fixes’ available to correct the competitive 
harm caused by deception in the SSO context, once a standard 
has been chosen and the industry has become locked in. If 
exclusionary conduct reduces or destroys the efficiencies to be 
gained through consensus standard setting, it may cause 
considerable harm to competition.43 

 
As this indicates, in antitrust law, the model assumes that the benefits of a 

consensus process for establishing standards outweigh the competitive 

harm of replacing the market with a joint determination by market 

participants.  Where “exclusionary conduct” occurs, however, and 

undermines the consensus framework of the SSO, or seeks specific 

                                            
 43In the Matter of Rambus, Inc., 2 Trade Cases ¶ 75364, 2006 WL 2330117 
(F.T.C. 2006). 



32 
Copyright © 2008 Washington Legal Foundation   
 

advantages for the sake of competitive advantage, those benefits are 

outweighed by the competitive harms. 

 
III. STANDARDS-SETTING AND COMPETITION 
 
 Standards-setting in private organizations displaces market 

processes.  The image is that a technologically-driven, consensus process 

determines what product design will dominate, rather than that being 

determined by competition in the market.  In part, this is motivated by the 

belief that, for some contexts, standardization is more efficient than the 

fragmentation that might occur if left to the market.  As the Supreme Court 

commented: 

We recognize that standard setting [by SSOs] potentially 
yields significant efficiencies – especially when the standards 
facilitate interoperability among various components, to the 
likely benefit of industry participants as well as consumers. 
Although standard setting displaces the normal process of 
selection through market-based competition – by which, 
without any agreement, the purchasing decisions of customers 
determine which interoperable combinations of products and 
technologies ultimately will survive – the efficiency benefits of 
consensus standard setting easily can outweigh that loss of 
competition.44  

 
 As the Court observes, however, support for allowing SSOs to 

displace markets also rests on the assumption that the SSO process 

involves consensus standards-setting on objective criteria.  But what 

constitutes a consensus and what is an objective process is unclear.  There 

                                            
 44Allied Tube, supra note 32. 
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have been many instances in which firms bring to the standards-setting 

environment the competitive goals that they also bring to the ordinary 

market.  The goal is to achieve an advantage over other competitors.  

Indeed, it might be fair to say that this goal would be present in any setting 

where the subject matter being addressed affects active competition in a 

market.   

 Antitrust law places some restraints on competitive conduct in an 

SSO setting.  The cases can be summarized as holding that some conduct 

so egregiously undermines the assumption of consensus, technology-

driven decisions to strip them of protection.  But these are very loose 

restraints.  The antitrust limits do not define the proper scope of self-

restraint or agreed limitations that should exist. 

 The contrast between competitive themes and the image of an SSO 

as a neutral environment often leads to viscerally adverse reactions.  Some 

claim that competitively driven conduct involves manipulation of the SSO 

process.45  But to describe something as manipulation assumes away the 

core issue – what is appropriate conduct in this setting.  The rationale that 

might label competitive conduct as improper in an SSO needs to be 

articulated.  It is quite simple.  The appropriate business of a standards-

setting organization is to achieve consensus agreements based on 

competition-neutral considerations.  But where a proposed standard 
                                            
 45David J. Teece & Edward F. Sherry, Standards Setting and Antitrust, 87 MINN. 
L. REV. 1913 (2003). 
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affects competition in a competitive market, it is predictable that seeking to 

formulate a standard will lead to use of the SSO in a competitive fashion. 

The market should be left to operate unless over-riding safety or health 

reasons govern. 

 The question one might ask is why is it wrong to have technocrats 

deciding for a market based on technical criteria, rather than the market 

deciding.  The answer in part lies in one’s faith in the market and in 

innovation that is not prematurely channeled into a particular path by 

adoption of a “standard.”  But this is not the place to spell out that 

reasoning.  The simple fact is that the market is the best guide to consumer 

value.  A technocrat-based choice risks choosing the wrong one and 

foreclosing the development of alternatives.  Once that choice has been 

implemented, the switching costs to an alternative are often high and 

perhaps insurmountable.  This argues for deferring to the market when 

competition exists or at least formulating the standard in a manner that is 

permissive or that supports all existing major options equally. 

But the question itself was the wrong one.   

The question is not simply why it is wrong to have technocrats 

decide.  The reality is that a purely technological decision in ongoing 

market competition is impossible to achieve.  Any standards-setting will 

draw and be influenced by competition-based reactions.  SSO procedures 

should attempt to exclude or minimize competitive themes in a “neutral” 
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SSO process, but that is likely to be impossible to enforce when significant 

competitive issues are involved.  

The true question is – how should SSOs deal with the fact that for 

some standards there will be competitive advocacy by participants based 

on obtaining market advantage? The SSO setting is not a market, but a 

company whose competitive position may be affected by the standard must 

act to protect that position or enhance it.46 

The competitive aspect will not always be overt.  For example, the 

chief engineer at ABC likely believes in fact that ABC technology is superior 

to that of the competing XXX Corporation.  If an SSO seeks to set out one 

technology as a standard, the engineer will likely advocate her own 

company’s.  She may be required to do so by her company, but even 

without a mandate the result will often be the same.  The image that 

technological standards can be set independent of competitive markets 

when the standard will significantly affect those markets is simply naïve.  

 Standards-setting does not insulate joint conduct from scrutiny.  The 

fact that a group of competitors succeeds in an SSO environment does not 

mean that their conduct is cloaked in protective cloth.  If a group of 

competitors seriously disadvantages another from a market by being 

                                            
 46Jeffrey Church & Roger Ware, Network Industries, Intellectual Property Rights 
and Competition Policy, in Robert D. Anderson & Nancy T. Gallini (eds.), COMPETITION 
POLICY AND INTELLECTUAL PROPERTY RIGHTS IN THE KNOWLEDGE-BASED ECONOMY (1998) 
at 232 (“the incentives for [standards battles] exist precisely because a firm has 
intellectual property rights in its technology and is trying to maximize their value”). 
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successful through an SSO, this is nothing more than joint exclusionary 

conduct, unless it can be shown to have been grounded in other than 

competitive goals.  The word “standard” does not mask reality. 

 So, what should be done? 

 There are several basics.  The foremost is that, the closer a standard-

setting activity moves toward resolving an existing, competitive issue in a 

mandatory or quasi-mandatory way, the more probable it is that the 

standards-setting will be driven by competition issues, resolving or 

attempting to resolve a market competition.  Resolving such issues is not 

an appropriate role for technological standards setting organizations.  Of 

course, circumstances may arise in which the immediate need for 

standardization is so strong that it over-whelms other considerations, but 

this will most often occur when health and safety issues are involved, a 

context that we have not addressed in this paper. 

 Another basic is that the degree of intrusive impact of standards in 

competitive contexts is directly related to the type of standard involved.  As 

the standard moves more toward a permissive framework, its competitive 

impact lessens and the likelihood of competitive influences being brought 

to bear diminish.  Similarly, a standard that focuses on characteristics 

common to all competing technologies lessens the competition risk and the 

likely impact of competitive lobbying.  Thus, if a competitive struggle 

focuses on the software interface between a computer and cable access, a 
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standard focused on the plug into the cable system will receive little 

competitive attention. 

 Using these basics, SSOs should take the following steps: 

• First, SSOs should recognize the inevitability of 
competition issues entering the SSO environment 
whenever a proposed standard would resolve a current and 
ongoing competition in the market place.  The policy 
should be to not act in such settings at all, unless action can 
occur without resolving that competition.47 
 

• Second, consensus standards-setting should in fact reflect a 
true consensus and, particularly, agreement among all 
major competing firms in the affected market before a 
mandatory or quasi-mandatory standard is promulgated.  
This gives veto power to all competitors and runs counter 
to the goal of those who seek expansive scope for standards 
drafted on the basis of pure technology,48 but it recognizes 
the inevitable competition impact that such mandatory 
standards may have. 
 

• Third, where standards are proposed in environments 
where two or more approaches are in active competition, 
any standard adopted should be such that it is permissive 
by focusing on only characteristics shared among the 
competitors, are unlikely to adversely affect one or another 
of the competitors, or are formulated solely for one of the 

                                            
 47See James J. Anton & Dennis A. Yao, Standard-Setting Consortia, Antitrust, 
and High-Technology Industries, 64 ANTITRUST L.J. 247, 248 (1995) (describing 
approach of assessing whether standards are reasonably necessary); Sean P. Gates, 
Standards, Innovation, and Antitrust: Integrating Innovation Concerns into the 
Analysis of Collaborative Standard Setting, 47 EMORY L.J. 583, 651 (1998) (standards 
should be “narrowly tailored to advance a legitimate procompetitive goal”). 
 
 48See Ernest Gellhorn and W. Todd Miller, Competitor Collaboration Guidelines-
A Recommendation, 42 ANTITRUST BULL. 851, 864 (1997) (consensus procedures 
“generally impose supermajority requirements when adopting a standard, allow 
committees to be controlled by competing industry representatives, and permit 
individual negative votes by any member to block a standard at any stage of the 
process.... [T]hese provisions are notorious for giving competitors de facto control of the 
process.”). 
 



38 
Copyright © 2008 Washington Legal Foundation   
 

approaches and not mandated for the others. 
 
• Fourth, SSO procedures and policies should ensure that the 

existence of a competitive issue or of known intellectual 
property rights is disclosed during the process. 

 
• Fifth, standards should be adopted only in an environment 

of open participation among all affected groups.  Standards 
set by a small group are no different than any other joint, 
exclusionary conduct and should be treated as such. 
 

• Sixth, the standards process should focus on themes and 
topics that are not likely to play a role in market choice, but 
that can be standardized without altering the advantages of 
the competitors in the market.  In effect, standards should 
focus on subject matter that is competitively neutral and 
that, without action by an SSO, is not likely to develop a 
standardized approach.49 

 
We can get some idea of how these concepts work by looking at 

another illustration drawn from the modern marketplace – the competition 

between Microsoft sponsored “open-xml” and the IBM and open-source 

sponsored “open document” systems.  Both approaches address, albeit in 

different ways, the idea of establishing file and data compatibility for files 

used by diverse software applications.  The “open document” framework is 

more limited in scope and compatibility than the “open-xml” format, but 

there is sufficient overlap that they are often seen as competitors. 

The conflict between these two approaches has ranged from the 

actual commercial market, through SSO organizations, and into 

governmental entities.  There are many reasons to favor the “open-xml” 
                                            
 49David A. Balto, Standard Setting in a Network Economy, in Cutting Edge 
Antitrust (Law Seminars International, Feb. 17, 2000). 
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framework, but my point is not to debate technological superiority.  

Assume that open-xml is the better technology.  The point is that 

competition moving into SSO and governmental context displaces the 

judgment of the market and seeks to replace it by majority or “consensus” 

votes among SSO participants. How should standards groups react? 

The answer is that the SSOs should avoid taking sides in the debate 

between these technologies.  That is, they should not promulgate standards 

that would advantage one or the other approach.  Indeed, this should be 

the first principle for SSO policy other than where clearly over-riding 

health or safety issues are truly implicated. 

So, what should the SSO presented with the open-xml debate do? It 

should avoid resolving the debate and shift, instead, to either common 

ground standards (applicable to both competing technologies), or to simply 

defining standards within a technology that are permissive in character 

and do not purport to choose between the two.  

The market will choose. 

 
SUMMARY 

 
 The appropriate role of SSOs in a competitive market is to be 

minimalist and explicitly facilitative of competition, rather than seeking to 

preclude or resolve it before market forces have clearly identified directions 

in which the subject matter is heading.  Where two (or more) technologies 
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or products have viable market presence and are in competition, the proper 

place to resolve that competition lies in the marketplace, not on the 

technologist’s computer screen or the bureaucrat’s regulations.  As we have 

seen, this can be accomplished in numerous ways, including by not 

adopting applicable standards or by adopting standards that reflect both 

(all) competing systems, even if those separate standards compete in the 

same fashion as the basic products and technologies compete. 

The argument is a simple one.  It calls for deference to the 

marketplace for standards not associated with safety or health issues 

absent consensus throughout the industry, including among the competing 

firms.  Failing that true consensus, the extent of market disruption that 

would predictably result from adopting a standard should always be 

considered in deciding whether or not to adopt the standard itself.  

Predictable, significant market disruption or commercial advantage to a 

competitor or a group of competitors over others should be a ground for 

rejecting a proposed standard or changing its terms to avoid that result. 

 




